EX PARTE OR LATE FILED RECEIVED
COEETL S YV ORIGINAL

B

{WAY. 1 0 1994

MiLLER & HOLBROOK
BROOKE FEDERAL COMMUNICATIONS COMMISION
1225 NINETEENTH STREET, N. W, OFFICE OF SECRETARY

WASHINGTON, D. C. 20036

MATTHEW C. AMES TELEPHONE (202) 785-06800 WirtriaM R. MALONE
TErRESA D. BAER FACSIMILE (202) 785-1234 OrF CouNsEL
FreEDERICK E. ELLrROD III

Lisa S. GELB BeTTY ANN KANE*

GOVERNMENT RELATIONS ADVISOR
LARRINE S. HOLBROOKE

Trrimaw 1., Lavy *NoT ADMITTED TO THE Bar

NicHoLas P MILLER May 10, 1994
JOSEPH VAN EATON

VIA HAND DELIVERY

Mr. William F. Caton

Secretary

Federal Communications Commission
Room 222

1919 M Street, N.W.

Washington, D.C. 20554

Re: Ex Parte Presentation in MM Docket 92-266

Dear Mr. Caton:

Pursuant to 47 C.F.R. § 1.1206, United Broadcasting
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original and one copy of a letter disclosing a written and oral
ex parte presentation in the above-captioned proceeding.

On May 10, 1994, the undersigned met on behalf of UBC with
Lisa Smith of Commissioner Barrett's office at the FCC.

The meeting dealt with the maximum permissible rates for
commercial leased access channels, including matters set forth in
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EX PARTE OR LATE FILED RECEIVED
{AY 1 0 1994

EX PARTE PRESENTATION COF UNITED BROADCASTING CORPO%%WWWM
OFFICE OF SECRETARY

on April'B, 1994, United Broadcasting Corporation, d/b/a
TELEMIAMI ("UBC") submitted informal comments in the Commission's
rulemaking on leased access channels (the "April 8 Submission").
The following discussion is intended to provide information to
commission staff that was obtained after the filing of UBC's
April 8 Submission.

I. Introduction

Under its current and prior management, the TELEMIAMI
channel has been providing Spanish-language cable programming in
the Miami area since approximately 1984. UBC's programming is
currently carried on four cable systems in Dade County.
TELEMIAMI offers 24~hour variety programming, approximately 90%
of which is in Spanish, and the rest in Portuguese.’

UBC payé $3,500 per month to one system, and $5,000 per
month another. It pays nothing for channel access on the other
two systems; those operators are instead compensated wiéh the
riéht to sell a percentage of the advertising time available on
TELEMIAMI,.

TELEMIAMI is completely advertiser-supported and receives no
revenues from subscribers. Because TELEMIAMI has been carried on

the expanded basic tier, the operators currently earn revenue

from subscribers for channels that include TELEMIAMI.

'Attached as Exhibit A are copies of three recent news

;rticles'about TELEMIAMI and another Spanish-~language programmer
in the Miami area.



UBC was recently informed by one operator, TCI TKR of South
Dade, Inc. ("TCI-South") that it had thirty days to enter into a
new agreement under which UBC's channel lease payments would
increase to $26,341 per month, or $316,092 per year. Another
operator, Gold Coast Cablevigion ("Gold Coast"), has offered a
leased channel contract under which, beginning June 1, 1994, it
will carry UBC at a rate of $20,000 per month. Gold Coast claims
that the Commission’s new leased access rules actually justify a
rate of $26,140, even though UBC currently pays Gold Coast no
monetary compensation for carriage. TCI-South also claims its
proposed new $26,341 per month rate is justified by the FCC's new
leased accesé rules. TCI-South's proposed new rates reflect over
a 750% increése from the $3,500 per month UBC has been paying.
Gold Coast'sAincrease is proportionally even greater. Since
UBC's total sales in 1993 amounted to only $182,125 for the
entire year,‘TCI—South's and Gold Coast's new proposed lease
rates -- for carriage on just two of the four systems on which
UBC is carried —-- exceed UBC's entire annual revenue. ’As noted
in UBC's April 8 Submission, these are astronomical increases
that would force UBC out of business.

In the April 8 Submission, UBC proposed two alternatives for
determining the maximum allowable leased access rate. First, the
Commission should recognize that advertiser-supported leased
access programmers like UBC that are carried on basic or expanded

basic tiers are more akin to traditional cable progfamming

networks, and the FCC's implicit fee formula overlooks the fact



that operators already recover revénue from subscribers (through
expanded basic service rates) for carrying UBC programming. The
operators' ihterpretation of the Commission's implicit fee
formula would permit operators to double recover subscriber
revenues from the channel: first from subscribers, and then again
from the programmer. To avoid this windfall to operators, and to
promote competition, the maximum permitted leased access rate
should be equal to the compensation arrangement offered by the
cable operator to its leased favored non-affiliated programmer on
the same tier.

Second,:UBC's experience proves that at least in the Dade
County area,, it is possible to establish a market rate for leased
access channél space. As noted above, that rate ranges from non-
monetary advertising compensation arrangements to $5,000 per
month. The Commission should bar operators from charging leased
access rates in excess of the prevailing market rate in areas
such as Dade County where there is evidence of a prevailing
market rate!

UBC here argues that, based on new information from Gold
Coast, it appears that operators are improperly taking advantage
of an apparent ambigquity in the text accompanying the

Commission's rules at Implementation of Sections of the Cable

Television Consumer Protection and Competition Act of 1992, Rate

Requlation, Report and Order and Further Notice of Proposed

Rulemaking, Docket 92-266, 8 FCC Rcd. 5631 (1993) ("Report and

Order"), to calculate their new rates. Furthermore, when



interpreted correctly, UBC believes that the results vindicate
the alternatives proposed in UBC's April 8 Submission.

ITI. Factual Backgqround

TELEMIAMI is currently the only locally-based, full-time
Spanish language variety cable programmex in the Miami area, and
has offered such programming for approximately ten years. At one
time or another, UBC has entered into channel lease agreements
with operators for access to each of four systems in the Miami
area: Gold Coast; TCI-South; Miami Tele-Communications Inc.
("Miami-TCI"); and South Dade Cablevision ("Adelphia').

TELEMIAMI does not charge subscribers to receive its
programming but instead derives revenue from advertising spots
carried in its programming. TELEMIAMI does not carry home
shopping, in}omercials or pay-per-view programming.

In April 1986, UBC's predecessor entered into a five-year
channel lease agreement with Miami Cablevision, the predecessor
of Miami~TCI (the "Miami-TCI Lease"). This agreement provided
for two successive five-year renewal options. Effecti&e November
1991, UBC and TCI amended the agreement to provide, among other
things, that beginning November 1, 1993, UBC would pay TCI a
monthly channel lease fee of the greater of $5,000, or 15% of
UBC's billings. The percentage provision in the agreement has
never been activated because the flat fee of $5,000 has always
been greater than 15% of UBC's billings.

On March 25, 1988, UBC entered into a five-year channel

lease agreement with Dade Cable Television, Inc., under which UBC



gained access to what is nowrthe TCI;South system (the "TCI-South
Lease"). This contract contained no renewal provision.

Effective Nobember 1991, the agreement was amended so that UBC
was obligatea to pay the greater of $3,500 per month, or 15% of
billings, from November 1, 1992 through March 24, 1993, when the
contract expired. As with the Miami-TCI agreement, the flat fee
has alivays exceeded 15% of UBC's billings.

After the TCI-South ILease expired in 1993, UBC attempted to
negotiate a new lease, but TCI-South refused, saying that it was
waiting until the Commission's new rate regulations had been
issued. UBC has continued to pay $3,500 per month on a month-to-

month basis,' and TCI-South has accepted UBC's payments, pursuant

to a letter extending the lease on that basis.
As described in detail in the April 8 Submission, Ms. Maria
Silveira, TELEMIAMI's General Manager, attended a meeting in

February 1994 for companies who either have or desire commercial

leased access agreements with affiliates of Tele-Communications,

Inc. ("TCI'™). Under new rate schedules distributed at the
meeting, UBC's monthly lease payments for access to both the
Miami~TCI and TCI-South systems would total $47,758, an increase
of 562% over its current combined payments of $8,500. For the
TCI-South syétem alone, the new rate is $26,341 per month, an
astounding increase of 753% over the current monthly rate of
$3,500.

On November 11, 1988, UBC entered into a channel lease

agreement with Adelphia (the "“Adelphia Lease"). Adelphia agreed



to carry TELEMIAMI for a five¥year term with two five-year
renewal options; renewals are effective upon notice by UBC,
provided it is not in default and has performed to the
satisfaction of Adelphia and Adelphia's franchising authority.
UBC does not pay a fee for channel access on Adelphia's system.
Inétead, Adelphia has the right to sell up to 2% of available
advertising time on UBC's channel, increasing to 3% during the
renewal terms. Adelphia has never actually sold any such time.
UBC has exercised its renewal right, but Adelphia has only stated
that it is being "reviewed." Consequently, UBC anticipates that
Adelphia may’assert that UBC is in default or not performing
satisfactorily, in an effort to renegotiate the lease terms.

Oon Sepfember 1, 1990, UBC entered into a three-year channel
access lease with Gold Coast, with compensation provided in the
form of advertising time, as under the Adelphia Lease (the "Gold
Coast Lease'). The Gold Coast Lease contains no renewal option
and has expired. Gold Coast has never availed itself of its
right to sell time on TELEMIAMI. UBC attempted to negéfiate a
‘new agreemen£ but was told that Gold Coast was waiting to see the
Commission's;new rules. Nevertheless, Gold Coast continued to
carry TELEMiAMI, until March 25, 1994, when Gold Coast informed
UBC by letter that Gold Coast planned to discontinue carriage of
TELEMIAMI effective April 1, 1994. Gold Coast has since agreed
to continue to carry TELEMIAMI through May 31, 1994, and has
presented UBC with a proposal for leased access after June 1

under which TELEMIAMI would have to pay a rate of $20,000 per



month. Gold Coast claims that the FCC's formula actually
justifies a higher monthly lease payment -- remarkably similar to
TCI-South's proposed new rate -- of approximately $26,000 per
month. UBC cannot continue to make the new lease.payments
demanded by operators in excess of $20,000 per month and stay in
pusiness. Indeed, UBC'!'s monthly payments to Gold Coast alone
under its proposed new lease would be 33% higher than UBC's
entire monthly revenues.

III. Discussion

The 1992 Cable Act substantially amended the commercial
leased access provision of the Cable Communications Policy Act of
1984, 47 U.S.C. § 532. TIn enacting the 1992 Cable Act, Congress
made clear its goal of promoting the competition provided by
diverse comgercial leased access programmers such as UBC. It

amended 47 U.S.C. § 532(a) to state explicitly that "[t]he

purpose of this section is to promote competition in the delivery

of diverse sources of video programming and to assure that the

widest possible diversity of information sources are made
available to the public from cable systems . . . ." (emphasis
added) .

Congress was also concerned that operators.might have
incentives to establish unreasonable terms or refuse to lease
channel capacity. Specifically, the legislative history makes
clear that the amendments to Section 612vwere designed to "act as
a safety valve for programmers who may be subject to a cable

operator's market power and who may be denied access {or] given



access on unfavorable terms." §. Rep. No. 102~92, 102d Cong., 24

Sess. at 30, reprinted in 1992 U.S.S.C.A.N. 1133, 1163.

Consequently; the 1992 Act directed the FCC to determine the
"maximum reaéonable rates" that an operator could establish, and
to establish reasonable terms and conditions for such use. 47
U.S.C. § 532(c) (4).

In adopting the required regulations, the FCC noted its view
that commercial leasing "could serve important diversity and

competition objectives . . . ." Report and Order at § 515. The

Commission also received comments to the effect that excessive

}
rates were a. significant reason for the lack of development of

commercial leased access programming. Report and Order at § 510.

Finally, the Commission expressed its expectation that its rate
formula would lead to lower rates:

We expect that setting maximum rates on this basis will
eliminate uncertainty in negotiations for leased commercial
access. It will also autometically lower the starting point
for negotiations for a substantial number of potential
programmers who are not in the same programming
classification as those paying the highest implicit fee,
and, in some cases the maximum rate per subscriber will be
no more than a small portion of the basic service tier fee.
Thus, we are making our decision in this matter based on an
expectation that, under these conditions, interest in the
use of the leased access market will rise because rates will
be low enough to entice programmers, particularly in the
programming classifications with the lower implicit fees, to
use leased commercial access.

Id. at § 521 (emphasis added).

With that background, it is simply inconceivable that the
Commission intended for its rules to sanction the skyrocketing of
leased access rates that operators have demanded, or that the
Commission ever anticipated that its new rules would force a

8



previously viable leased access programmer like UBC out of
business.

In the April 8 Submission, UBC suggested that the
Commission's rules are not comprehensive enough, and do not
contemplate situations in which leased access providers do not
receive payment directly from subscribers. Because the
operations of leased access programmers such as UBC are not
substantially different from those of a traditional cable
programming network, UBC suggested that operators should actually
pay leased access programmers for the right to carry their
programming.'

The April 8 Submission supports this proposition by showing

’ .

that the Commission's implicit fee formula overlooks the fact

that operators already earn subscribexr revenue from the channels

UBC leases. Because UBC is typically carried on an operator's
expanded basic tier, operators do not forego any subscriber
revenue at all by carrying UBC.

Using new information obtained from Gold Coast, Uéé now
wishes to support this conclusion with an additional argqument
based on an interpretation of the Commission's existing rules.
UBC also wishes to advise the Commission that operators appear to

be using an ambiguity in the Report and Order to justify their

dramatic rate increases.
Gold Coast submitted the following calculation to justify

its figure of $26,140 per month, citing §Y 517-519 and footnote

1312 of the Report and order:




Haxirm—m Monthly Konthly Cost Service Level Leased Access

per Chaennel Revenue -  of Progreaming X Penetration = Rate per Subscriber
Where:
Kaximum Konthly per Chennel Reverxie = $0.421 (Form 393 per channel rate)

+ $0,58% (maximum per chamnel sdvertising revenue) = $1.004.

Konthly Cost of Programming = $0.2722 for the specific chaiviel to which the foregeing
sdvertising reverue applies.

.928 for the channel aveilsble for {essed access.

i

Service Level Penetration

18,493.

i

Kuvber of Basic Subscribers

The above formula and data yield the following calculation:
(61.004 — $50.2722) x .928 = .6791 x 38,493 = $26,140

But section 76.970 provides that the implicit fee "is
calculated by determining the monthly price per subscriber that
the operator pays to carry the programming of non-affiliated
providers and deducting the monthly price subscribers pay to view
the programﬁing of the non-affiliated provider." This means,
using Gold Coast's figures, that the 42.1 cents per month revenue
figure should be deducted from the 27.22 cents per month

programmingvcost figure, not the other way around. It appears

that the fir;t example in footnote 1312 of the Report and Order,
in which the programming cost figure'and the monthly subscriber
rate were reversed, in contradiction of the text of the rule, has
led operators to believe they may compute rates in this manner.
As discussed below, the attempt to include per-subscriber
advertising revenues is also unsupported and contrary to the FCC

rules. Thus, under Section 76.970(c), the implicit fee should be

a minus $5,315 per month, or a payment by Gold Coast to TELEMIAMI

of $5,315 per month:

10



Monthly Price Leased

Monthly Cost Paid by Penetration Number of Access
of Programming Subscriber Level Subscribers _Rate
0.2722 - 0.421 % .928 x 38,493 = ($5,315)

This calculation reaches essentially the same result as the
argument made in UBC's April 8 Submission.

As noted above, Gold Coast's calculation is not consistent
with the formula for an additional reason. The FCC's rules do
not allow Gold Coast to add in "maximum per channel advertising
revenue'" on top of the monthly pro rata subscriber revenue that

Gold Coast receives from the channel. The FCC's Report and Order

refers several times to using "the rate per month that a
subscriber pgys to receive the programming" in calculating the
implicit.fee See paragraph 518; see also paragraph 517 and note
1312 (referring to "subscriber fee to view [the] channel™).
Section 76.950(c) of the FCC's rules also explicitly requires
operators to use "the monthly price subscribers pay to view the
programming of the non-affiliated provider." Nowhere do the

Report and Order or the rules permit an operator to add

advertising revenue on top of this figure.

If advertising revenue per subscriber is removed froﬁ Gold
Coast's calculation (as the rules require), then Gold Coast's
formula, ignoring the literal text of the rule and adopting Gold ]

Coast's erroneous-interpretation based on footnote 1312, yields a

monthly‘leased access rate of $5,315:

' Leased
Monthly Revenue Monthly Cost Penetration Number of Access
Per Subscriber of Programming Ievel Subscribers Rate

11



0.421 ' - 0.2722 X .928 X 38,493 = $5,315
This result is approximately the same as the market-based

rate argued for as an alternative in UBC's April 8 Submission.

IV. Conclusion

The Commission should address the above points to clarify
exactly how operators are to calculate leased access rates. 1In
any event, it is certain that, as it 1s now being interpreted by
operators, the FCC's implicit fee formula is defeating the intent
of Congress and the Commission. The Commission must act
immediately and reexamine its current rules if leased access
programmers ére to survive.

G426\exparteZ.sub
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EXHIBIT A
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LEASED ACCESS RATES PER SUBSCRIBER
DEMANDED BY OPERATORS

Basic Tier Expanded Basic
TCI-South $0.71 $0.66
Miami~TCI $0.55 $0.57
Gold Coast $0.68 N/A

SUGGESTED LEASED ACCESS RATES PER SUBSCRIBER!

Current (market rate) Proposal A? Proposal B
TCI-South $0.09 ($0.14) $0.14
Miami-TCI $0.12 ($0.14) $0.14
Gold Coast $0.00 (50.14) $0.14

'Based on number of Basic subscribers.

proposal A is outlined at pp. 10-11 of the ex parte
presentation. Under this proposal, operators would pay leased
access programmers for their programming, as is the norm with non-
leased access programmers. The calculations are based on the
number of subscribers in each system, but revenue, cost and
penetration figures are those obtained from Gold Coast. Comparable
information for the TCI systems was unavailable, but are presumably
similar since the figures proposed by the operators are similar.

3proposal B is the proposal outlined on pp. 11-12 of the ex
parte presentation. It relies on the same assumptions as Proposal
A for the TCI systems.
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ANCHORS: Patricla Jamot gnd Jcrge Gesioso broadeast ‘ha Hows

on CNN m!smscicn&f

Two chanﬂels to carry
CNN'’s Spamsh NEewWS

By BEATRIZ PAKGA
Herald S1at Writar

Cabic News Nelwork’™s Sparn-
ish-language TV ncws — CNN
taternacional — s making 1,
double-barreled return 1o Miami:
Today. on the Telemiami cable
channe! and June ). when Span-
ish-fanguage WIAN- C“.rm"] ul
pocs on the air,

NN and WIAN 5|gncd a con-
tract March 16 .permitting the
Miami statisn.1o broadcast the
newscasts, which CNN produces
in Atlanta, Viewers can.lunc lo

WIAN usmgaslﬂndard UPFTV =

anlenna.

Mara bl]vc:ra gcncral man
ager of Telemiami. said she
wasn't surpriséd oy  the
announcemcent~. of the CNN-
WJAN link.

“Wewere m!’ormcd 1 couple or'
weeks carlier about [the negotia-
uonsl.” she said. “We knew we
did not have exclusive rights.
Besides, we're o cable channet.
which 1s dilfcrent [from the
method of transmission used by
Channcl 417

Until Junc 1993, CNN's Span-
ish-languape “newscast  aired
nationally on ihe Telemundo
network. Telemundo allowed its
contract to expirc and is planmng

“daily at

T WIANTS

"= 1o launch ils own Spanish-lon-
guagc 24-hour news staliont in

collsboration with Reulers Tele-
vision.

CNN then sold the service to
Univision, which has the right 1o
use CNN news-video [(ootage.
Channel 41 and Telemiami will
air the [u!' Spanish-lanpuage tele-
cast produced in Atlanta by
CMN. Half-hour newscasts air
4:30. 6:30, 8:30 znd
1C:30 p.m. to Latin Ametica.

“We have a great intermational

. newsenst, All we need now s lo

form a Miamiteam to cover Jogal
- news,” sald Sherwin Grossman,
owner, 'l can't tell
much more, because we're
taking the hirst steps.”

- Co-anchored by Uruguayan
Jorge Gesloso, 43, and Coiom-
bian Patricia Janiol, 30, CNN
FTernacional s transmitled to
19 Latin American countrics,
reaching about 1.5 million listen-
ers via 200 slations.

The locus of the newscasts has
changed, Gestoso said. During
the Telemundo  association,
“coverage of Latin Americn
came second to news aboul His
panics in the United States. Now
Latin Amecrica gets the lion's
share of aur coverage.™

uit
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;mf Radio! Informative

Juel agusbarles

- DHeen que desde 13 muerte de
X P;mu Lscobar no hablaen
LCormTbir Lenio alborota, Bl

POTIONRE [OE 32 Lisponizn a
escuchar ki cantanlc Yros
CMamazzotd, hicieron sentir su
doalietenln
unjucz
Lantar,
L acduacion de Ramazzetti,
Guc vieng a cunlasen Miamicl 9
A8 IDAYQ, C5HADA POT eIzl n
ciestadio Kl Cazipin, Su
presentacidn fuc impedida por
una vecina del contro deponiive
que ne SIﬁPulL.J con los
condf-lo; H ulc.lcmoums
Porguc eo wna actuscién de
Guni MNROstS en 32 e3tadio, log’
A widrios de o casa fucron roles
por varios fandiicos gue ne
nudicron eatrer al conticrio-
IrCIDCI'D‘A gt gue con
Ramazzoili e rcpmcm el
lncidente, la sehora se ampard en
unz oy gue dice que ios estadios
oz theo parz ¢l geporie. Y un
Jucz bogowno ke dlo ls razdn,
+ Camo consecucncs, hos

fx.,.a 1005 5¢ quodaron cor los
‘mofer hechos, les organizadores
gel eoncieno pc-d:c-on
1ostakzs de dineroy la alealdia

el ldatonaliano no pude

-t ‘de Bogotd tendrd gue respondera

Aurna d‘r*audajudxcm] (2 fie de
‘cusnias, o2 iz zieaidia la gue
“hablaaprobadoel cmc:cﬂg)
Pr:ro los promoteres
coloratiants, Joho Jabre .
Sepdlrody ¥ Felipe Santos, no se
. an dado por vendidot. Conlra

o expectizilo, y descan que

ST Prorgrama con §ran
rmcd;d de sepmenlos enire
3 m quc sc cnmcmmn Clrculo

Mcrwcs 5

zlg de lz semana conli-
Ypuan ki scgmcnlos de Miaos
nmf.:.xvz& susalud, yun -
sepmicntedixne con u'"o-
Yoo uecmucmm

_m.-..JCL no!mas ycomenta-
.nos &uhrcc‘lrims:lo.

*WOC\ AM ( 14 }O) Unién
domini-
cxno. ‘Arturo Lépez y Jost '

Nubcz con infor-
'nuc'lt’,-n desde Repoblicr -
-Dormnmna ¥ uunoané—
n;:acn gcncm'

‘yiornes pasado en Bogod, 45000

cuando pororden de

WOy [I37CR PIiSRIEN Proschiar

concicito,

Naran:na, respondidern csta
¢iudad ¢l premotor artlstico
Mqun Olutqulnge, Y eivimua
Guc Clueve v lraenc v,

}-‘ amezzolt estard en Miamiel 9
de mayoen i james Lo Knapht
Center. "La boleteria se cs!.f
vendienda de una manera
impresionanic y <omoa el
espeetACUlO 03 tan COsI050, NO
voy a dar piun soio bolcto de
cortesia”™, dice. Lo cierto es que
‘hasta Cnﬂos lpleslas hermana
de Julio, y Jos¢ Luis Redriguez
‘£l Puma' han liamaco a hacer
[eservaciones,

Micairas lanto, co Colontbia
stpuen buscandootra fecha paro
¢l concrenio. .

We Will Rebulld

Shelia Hall, directora az
merendeo ac Coral Piciurcs y ex
rdacionista publica de Univision
cclebraalga nuc\o cn su vida:
ticne casa, La noticia seria
cormenle 3l no fucra porque Hall
se quedd Aomeless por culpa de
Andrew, Y aL'm tiene pesadilias
ceando recucrda cAme su cant sc
iba cayendo, micairas que con sy
espasa. Alfredo Agulrre, iban
caunbianda de reflugia.
“Terminamos 1l fado dea
lavedora”, dice.

Cuando represdla cabma, la
casa estaba destrozada. Se

mucarch lemperalmente a un
apnru.rrcmo cn Fontaincblcau
Park, —la casa quedd inservible,
LuvICTon Que pasisic un
bulldézer por encima™, expiica.
Ferosabre ja base, volvicrona
fevantarlas parcdes. Lacasaya
tiene teche, alfombras y
bajdosincs “Fuimosiclesala

GD Ocurné sal Encque Gratas 1
E@J Solterandel don -

HT) Tiempo de renacer
- 5:30 p.m.

e y M4 apriea conla risn

KOCHE

€00 p.m.

‘E"’ ;;.,‘_ -.L

l
L)
ﬁi‘%‘-ﬁh S ERAT

L:!r:paﬁn e Wil Rebuild™,
dice, "Esla nasma casa, pero con
Gerontes muchies™, Bl
veLindano estd ya \asm.\m
|rvantado. Perano tienenyardin,
y pasardnarosanies de gue los
Arizoley vuelvan a dar soriora.,

Meuda torpiesa

Derty Pino estard ausente de
[adho Ritme duikate dos
seranas. La locuioia
ccuatonana w¢ marchd el manes
de vieaciones, pera no vizd sala,
La scorpana vn grupo de 50
radioyentes de li estacibn que
decidicron ncompmyl.: enun
vimpe por Espria, Frencia,
Alemaniac ltalia, ¥ nocran

ganadores de un conturso. Cade
uro delos viajeros pagd 32,495
rar el taur,

Porcierioque ¢l juevesn
locutars celehramd su cumpieanos
en cl hatel Miguel Angel de
Madnd. Ealre los aststenics
estardn Raclo Jurado, Lol
Fiores, y sus hias Lollta
Hosar iu mconmcmur "~{auuel
Alvgan .dro. Migue, Gullardo e
[snbel hnlu'a, entre olros.

Yino no sn{)c sicl cantante
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INFORMAL COMMENTS
OF UNITED BROADCASTING CORPORATION,
d/b/a TELEMIAMI

United Broadcasting Corporation, d/b/a TELEMIAMI ('"UBC")
hereby submits these informal comments regarding regulation of
ieased access channels, pursuant to Section 612 of the Cable
Television Consumer Protection and Competition Act of 1992 (the
11992 Cable Act%), codified at scattered sections of Title 47 of
the United‘ééates Code. UBC believes that the interests of
commercial leased access programmers have not been adequately
addressed, primarily because of the way the Commission's new
rules are being applied by cable operators such as TCI TKR of
South Dade; Inc. ("TCI-South").

I. Introduction

Under its current and prior management, the TELEMIAMI
channel has been providing Spanish-language cable progfémming in
the Miami area since approximately 1984. UBC's programming is

currently carried on four cable systems in Dade County.



TELEMIAMI offers 24-hour variety programming, approximately 90%
of which is in Spanicsh, and the rest in Portuguese.

UBC pays $3,500 per month to TCI-South, and $5,000 per month
to the neighboring "Miami-TCI" system. It pays nothing for
channel access on the other two systems; those operators are
instead compensated with the right to sell a percentage of the
advertising time available on TELEMIAMI.

TELEMIAMI is conpletely advertiser-supported and receives no
revenues from subscribers. TELEMIAMI is currently carried on the
expanded basic tier of both the TCI-South and Miami—TCI systemns,
so Tele-Communications, Inc. ("TCI"), not TELEMIAMI, is currently
earning revenue from carriage of TELEMIAMI on its systemns.

UBC waé recently informed by TCI-South that it had thirty
days to enter into a new agreement under which UBC's channel
lease payments would increase to $26,341 per month, or $316,092
per vear. This reflects over a 750% increase from the $3,500 per
month UBC has been paying. Since UBC's ﬁgtal sales in 1993
amounted to only $182,125 for the entire year, TCI-South's new
proposed lease rate exceeds UBC's entire annual income. If UBC
were required to pay rates comparable to TCI-South's proposed new
rates on all four systems -- a distinct possibility at this point
according to statements by the other operators that carry its
channel —-- UBC would be out of business in a matter of weeks.
Even 1f the other operators do not raise their rates,/UéC would
be forced to cease operations within a few months because of TCI-

South's rate increase alone.



Congress and the FCC cannot have intended such results. The
1992 Cable Act was supposed to improve conditions for commercial
leased accegs programmers, not drive them out of business.
Consequently, UBC believes that the Commission must reconsider
the effects of its rules and act swiftly to remedy the situation.

UBC proposes two alternatives for determining the maximum
allowable léased access rate. First, the Commission should
recognize that its current rules do not contemplate leased access
programmers such as UBC, which earns all of its revenue from
selling advertising time and earns no revenue from subscribers.
Leased access programmers such as UBC are more akin to
traditional cable programming networks, and requiring them to pay
operators allows the operator double recovery: first from
subscribers, and second from the programmer. Consequently,
instead of programmers paying operators, operators should pay
programmers.

Second, UBC's experience proves that at least in some
franchise areas it is possible to establish a market rate for
channel space. And the historical market rate in the Miami area
is far below the new rates TCI and other operators are proposing
to charge,.ostensibly based on the Commission's new implicit fee
formula. Accordingly, the Commission should bér operators from

charging leased access rates in excess of the prevailing market

rate in such areas.



II. Factual Background

In one‘of the most heavily Hispanic areas of the United
States -- the population of the TCI-South franchise area is 72.4%
Hispanic —-- TELEMIAMI is currently one of only three full-time
Spanish language variety cable programmers. Moreover, the other
two are the national Spanish-language cable networks, Univision
and Telemundo. Thus, TELEMIAMI is currently the only locally-
based, full-time Spanish language variety cable programmer in the
Miami area.

TELEMIAMI does not charge subscribers to receive its
programming but instead derives revenue from advertising spots
carried in its programming. TELEMIAMI does not carry home
shopping, iﬁfomercials or pay-per~view programming.

At one time or another, UBC has entered into channel lease
agreements with operators for access to each of four systems in
the Miami area: TCI-South; Miami Tele-~Communications Inc.
(ﬁﬁiami-TCI"); South Dade Cablevision ("Adelphia"); and Gold
Coast Cable&ision ("Gold Coast"). -

In April 1986, UBC's predecessor entered into a five-year
channel lease agreement with Miami Cablevision, the predecessor
of Miami~-TCI (the "Miami~TCI Lease"). This agreement provided
for two successive five-year renewal options. .Effective November
1991, UBC aAd TCI amended the agreement to provide, among other
things, that beginning November 1, 1993, UBC would payvéCI a
monthly channel lease fee of the greater of $5,000, or 15% of

UBC's billings. The percentage provision in the agreement has



never been activated because the flat fee of $5,000 has always
been greater than 15% of UBC's billings. 1In fact, UBC's billings
in 1993 amounted to only $182,125 for the entire year, so its
average monfhly billings were only about $15,000.

Oon November 11, 1988, UBC entered into a channel lease
agreement with Adelphia (the "Adelphia Lease'"). BAdelphia agreed
to carry TELEMIAMI for a five-year term with two five-year
renewal options; renewals are effective upon notice by UBC,
provided it is not in default and has performed to the
satisfaction of Adelphia and Adelphia's franchising authority.
UBC does not pay a fee for channel access on Adelphia's system.
Instead, Adelphia has the right to sell up to 2% of available
advertisingitime on UBC's channel, increasing to 3% during the
renewal terms. Adelphia has never actually sold any such time.
UBC has exercised its renewal right, but Adelphia has only stated
that it is being "reviewed." Consequently, UBC anticipates that
Adelphia may assert that UBC is inﬁEefault or not performing
satisfactorily, in an effort to renegotiate the lease terms.

On September 1, 1990, UBC entered into a three-year channel
access lease with Gold Coast, with compensation provided in the
form of advertising time, as under the Adelphia Lease: (the "Gold
Coast Lease"). The Gold Coast Lease contains ne renewal option
and has expired. Gold Coast has never availed itself of its
right to sell time on TELEMIAMI. UBC attempted to negoéiate a
new agreement but was told that Gold Coast was waiting to see the

Commission's new rules. Nevertheless, Gold Coast continued to



carry TELEMIAMI, until March 25, 1994, when Gold Coast informed
UBC by letter that Gold Coast planned to discontinue carriage of
TELEMIAMI effective April 1, 1994. Gold Coast also since agreed
to continue to carry TELEMIAMI thorough April 30, 1994, and has
presented UBC with a proposal for leased access. Gold Coast is
demanding a monthly lease payment remarkably similar to TCI-
South's proposed new rate —-- approximately $20,000 per month --
ostensibly based on the Commission's new rules.

B. TCI-South's Rate Increase.

On March 25, 1988, UBC entered into a five-year channel
lease agreement with Dade Cable Television, Inc., under which UBC
gained access to what is now the TCI-South system (the "TCI-South
Lease"). This contract contained no renewal provision.

Effective November 1991, the agreement was amended so that UBC
was obligatéd to pay the greater of $3,500 per month, or 15% of
billings, from November 1, 1992 through March 24, 1993, when the
contract exﬁired. As with the Miami-TCI agreement, the flat feé
has always exceeded 15% of UBC's billings.

After the TCI-South Lease expired in 19¢3, UBC attempted to
negotiate a-new lease, but TCI-South refused, saying that it was
waiting until the Commission's new rate regulations had been
issued. UBC has continued to pay $3,500 per mohth on a month-to-
month basis, and TCI-South has accepted UBC's payments, pursuant
to a letter extending the lease on that basis. g

TELEMIAMI is currently carried as part of TCI-South's

expanded basic tier, at channel 51. The TCI-South system has a
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